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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a final order (JA 7) of the United States 
District Court for the District of Columbia denying plaintiff's motion 
to be discharged (JA 4) filed therein pursuant to Section 2255 of Title 
28, United States Code, and altering the previously enrolled criminal 
judgment involved. This Court has jurisdiction upon appeal to review 
said order. Title 28, United States Code, 1952 edition, Section 1291. 


STATEMENT OF CASE 


After trial by jury in January of 1952 the Court below entered 
a final criminal judgment wherein the defendant was adjudged guilty 
of having violated Sections 2901, 3202 and 3204 of the District of 
Columbia Code and sentenced to serve six to twenty years on Count 
One of the Indictment and to serve an additional one year on Count 
Two, to run consecutively with sentence imposed on Count One. In 
1953, and upon motion of your appellant, the same Court entered an 
order modifying the original judgment and commitment by reducing 
the sentence on Count One to five to fifteen years. In 1956 and again 
upon motion of your appellant the same court vacated the original 
Judgment and Commitment together with its modification and entered 
a new judgment adjudging your appellant guilty of violating Sections 
3202 and 3204 of the District of Columbia Code and ordering imprison- 
ment therefor for a period of "Two months to eight years on Count 
One; one year on Count Two to run concurrently with the sentence 
imposed on Count One." (JA 3). 


Since the maximum legal period of imprisonment by virtue of this 
Judgment had been served, motion was made, as is provided by Section 
2255 of Title 28, United States Code, to stand discharged. Presence and 
an opportunity to be heard were respectfully included in said motion. 
(JA 5). 


Thereupon the complained of order was entered on November 23, 
1959, in the form of a memorandum opinion refusing an opportunity to 
be heard, denying the said motion and altering, sua sponte, the previous 


judgment nunc pro tunc; without notice to the appellant or his counsel 
and in the absence of both. (JA 7). This appeal was taken. 


STATUTE AND RULE INVOLVED 
District of Columbia Code, 1951 Edition, Title 22: 
| 
Section 3202 — | 


"If any person shall commit a crime of 
violence in the District of Columbia when armed | | 
with or having readily available any pistol or 
other firearm, he may, in addition to the punish- 
ment provided for the crime, be punished by 
imprisonment for a term of not more than five 
years; 


| 
| 
Section 3204 — 
| 


"No person shall within the District of 
Columbia carry either openly or concealed on 
or about his person except in his dwelling house | 
or place of business or on other land possessed 
by him, a pistol, without a license therefor, 
issued as hereinafter provided, or any deadly 
or dangerous sree capable of being so 
concealed: 


Federal Rules of Criminal Procedure: 


Rule 36 — 


"Clerical mistakes in judgments, orders 
or other parts of the record and errors in the 
record arising from oversight or omission may | 
be corrected by the Court at any time and after 


| 
| 
such notice, if any, as the court orders." | 


SUMMARY OF ARGUMENT 
q 

The appellant's motion, as filed in accordance with Section 2255 

of Title 28, United States Code, should have been granted and his dis- 
charge ordered. His detention was predicated upon an admittedly illegal 
judgment and sentence. Unless and until a valid judgment is entered and 


a legally sufficient sentence is imposed the appellant's continued incar- 
ceration is without due process of our laws. 


4 


Ir 


The attempted modification, correction or alteration of this 
judgment and sentence is invalid since it was without notice and hear- 
ing; Rule 36, Federal Rules of Criminal Procedure notwithstanding. 


ARGUMENT 


The Court below indicates that the appellant's request to be 
discharged from further imprisonment under authority of the judgment 
and sentence as entered is well taken. (See memorandum opinion, 

JA 7). However, that court has attempted to circumvent a ruling on 
appellant's motion by altering, sua sponte, the Judgment and Sentence 

so as to accommodate further imprisonment. This attempted confession 
and avoidance has unfairly taken your appellant by surprise since he did 


not receive notice thereof until after the Judgment had been remolded. 


The first question to be reviewed is whether the written Judgment 
and Commitment as signed and enrolled by the trial court should control 
the permissible deprivation of appellant's liberty, or, whether, as con- 
tended below by appellee, some supposedly spoken words of the judge at 
some previous court session or sessions should supercede. 


The answer can be found in Hill v. United States ex rel Wampler 
298. U.S. 460, 464; 56 S.Ct. 760, 762 (1936): 


"Two of the questions certified to us, the first ques- 
tion and the third, make mention of a variance between the 
commitment and the sentence ‘orally pronounced.' If that 
were the only variance, we should deem it unimportant. 

The only sentence known to the law is the sentence or judg- 
ment entered upon the records of the court. Miller v. Ader- 
hold, supra; Wagner v. United States, supra; Manke v. People, 
supra. If the entry is inaccurate, there is a remedy by motion 
to correct'it to the end that it may speak the truth. People 

ex rel. Trainor v. Baker, 89 N.Y. 460, 466. But the judgment 
imports verity when collaterally assailed. Ibid. Until cor- 
rected in a direct proceeding, it says what it was meant to 
say, and this by an irrebuttable presumption. 
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This case was relied upon by this Court in Clark v. Memolo, 85 U.S. App. 
D.C. 65, 67; 174 F(2) 978 (1949), where very similar language reads: 
| 


"The only sentence known to the law is the sentence 
appearing on the records of the Court. Should the record 
be incorrect it may be corrected by appropriate motion: 
The judgment imports verity when collaterally assailed," 
It should be remembered that this last decision was arrived at after the 
adoption of the Rule in question. Such view has been recently reaffirmed 


in Greene v. United States 358 U.S. 326, 329; 79 S.Ct. 340, 342 (1959). 


Appellant does not intend to argue that a trial court has ‘no juris- 
diction to recall a previous judgment and sentence for purpose of amend- 
ment, alteration or correction by order nunc pro tunc: Appellant does 
believe that such judicial reconsideration is improper without notice 
and hearing’ To adopt the opposing argument of Court and goyernment 
below, that Rule 36 of the Federal Rules of Criminal Procedure so 
extends the trial court's power, would be to alter the common law and 
to violate the defendant's Constitutional right to be imprisoned only in 


accordance with due process. 
Rule 36 refers only to clerical errors: 


"Clerical mistakes in judgments, orders or other | 
parts of the record and errors in the record arising from 
oversight or omission may be corrected by the court at; 
any time and after such notice, if any, as the court orders." 


The compiler's note says that there was no intention to alter 


pre-existing law. Except for codification, the only purpose of Rule 35 


or 36 was to erase doubt as to a trial court's power to act after the end 


of the term of court wherein the questioned order or entry was made. 
| 


Duggins v. United States, 240 F(2) (1957). 


The common law as to the required presence of the defendant 
whenever the criminal judgment is tampered with is clearly explained 


in the oft-cited case of Ex parte Waterman, 33 F 29 (1887): | 
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|, . It cannot be denied that the authorities 
are unanimous in holding that, where the slightest corporal 
punishment is inflicted, the defendant must be present in 
court when the sentence is pronounced. (Authorities omit- 
ted). This rule must, it would seem, apply with equal force 
to all subsequent modifications of the sentence proper, though 
apparently formal and unimportant. The moment the right to 
change the’ sentence at all, in the absence of the defendant, 
is conceded, the door is open to the admission of the most 
radical and sweeping amendments, in direct violation of the 
humane principle upon which the rule in question rests. If, 
therefore, the court were not satisfied that this clearly 
recognized provision of the law had been violated, the case 
would be a plain one; but it is contended that the designation 
of the place of imprisonment is no part of the judgment." 


A succinct encyclopaedic reference is found at 16 Corpus Juris 3100. 


"The rule that defendant must be present when 
sentenced inflicting any corporal punishment upon him is 
pronounced would seem to apply with equal force to all 
subsequent modifications or changes of the sentence proper, 
although apparently formal and unimportant; . Ww 
In the recent Supreme Court decision of American Trucking 

Associations v. Frisco Transport, 358 U.S. 133, 144 (1958) the Chief 
Justice has ruled on the power of an administrative agency (I. C. C.) 
to modify its final rulings issued through mistake or inadvertence. By 
analogizing the agency's power with that of the Federal Court's and 
citing Rule 60(a) of the Federal Rules of Civil Procedure it was 
determined that such an inadvertent mistake may not be corrected 
without notice and hearing. Rule 60(a) is the civil counterpart to 


Criminal Rule 36 as to clerical mistakes and contains the same phrase; 


” | and after such notice, if any, as the Court orders.” 


Actually, this Court has spoken on the precise point in two cases 
since the adoption of Rule 36; one is a very recent restatement. The 
first is Kennedy v. Reid,101 U.S. App. D.C. 400; 249 F(2) 492 (1957). 
After quoting the Federal Rule in point, the opinion reads: 
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"While the Rule indicates that the court may act 
after such notice as it deems appropriate, we believe 
that except as to purely perfunctory aspects, the better 
practice should command the presence of the prisoner 
in circumstances such as are shown here. We have said’ 
as much before. There may well be situations where 
factually there are lacking items of evidence essential 
to the ascertainment of the foundations for the imprison- 
ment. Surely in so important a matter as restraint of a | 
man's liberty, he should be permitted to attend, to be ! 
heard and to show cause, if proper cause there be, why | 
further imprisonment is not to follow. Thus the correct- 
ing orders of December 20, 1956, should not have been | 
entered in the absence of the petitioner." 


The earlier local case of Downey v. United States, 67 U.S. App. D.C. 
192; 91 F(2) 223 (1937) was cited as a precedent to better understand 
the nature of the hearing which should be had before entry of nunc pro 


tunc order. 


If this persuasive hint is insufficient to guide all who participate 
in the judicial activities below, the latest pronouncement of last term 
should be sufficiently articulate. ! 


"| . Although Rule 36 provides for the cor- 
rection of clerical errors after such notice, if any, as 
the court may order, and none was here ordered, we 
believe that as a general rule a defendant should be | 
accorded the right to be present when an order of com- ! 
mitment is to be corrected. In the usual case, at least, | 
we think that should be true even though the error be one 
merely arising in the preparation by a clerk of the com- 
mitment form. . . ." Gilliam v. United States, | 
U.S. App. D.C. _, No. 14,900, decided June 18, 1959. | 


Respectfully submitted, 


WILLIAM E, OWEN 


215 C Street, N.W. 
Washington, D.C. 


Attorney for Appellant | 
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JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
UNITED STATES OF AMERICA, 


Plaintiff, | 
No. 1449-51 


JOSEPH A. WAGSTAFF, 


) 
) 
) 
) 
) 
) 
) 
) 
) 


Defendant. 


[ Filed July 8, 1957] 
SENTENCE PROCEEDINGS 


Washington, D. C. 
Friday, November 30, 1956 
The above-entitled case came on for hearing at 10:30 o'clock a.m., 
on Friday, November 30, 1956, in the United States District Court for 
the District of Columbia, in the Court House, at Washington, . Cc. 
BEFORE 
HONORABLE EDWARD A. TAMM, Judge of the United States 
District Court for the District of Columbia. 
APPEARANCES: 
FRED SMITHSON, Esquire, Assistant United States Attorney, 
on behalf of the United States; and | 
THOMAS J. AHERN, Esquire, on behalf of the defendant. 
PROCEEDINGS 


THE DEPUTY CLERK: United States versus Joseph Wagstat 
Mr. Smithson, Mr. Ahern. 
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MR. AHERN: May it please Your Honor, first, I wish to state to 
Your Honor that I appreciate the time that you have allowed me to have 
in order to try 'to present certain medical testimony to Your Honor. 
There is no purpose in my reviewing the facts in this case. I know that 
they are clear in Your Honor's mind. I can only say to Your Honor that, 
as you know, he has been incarcerated now, including the time from 
arrest, of about five years. 

Personally, I think, honestly, that this defendant's attitude has 
improved tremendously in that time. I can only say that I ask you 
sincerely to extend mercy with any sentence that you will impose in this 
case. 

Iam sure you have read the psychiatric reports, which to a great 
extent I feel would probably govern Your Honor in what sentence you 
might impose. 

THE COURT: Are you finished? 

MR. AHERN: Yes, sir. 

THE COURT: Is there anything the defendant wishes to say? 

THE DEFENDANT: No, sir. If Your Honor please, just that I 
want you to take into consideration the five years I was in there. 

THE COURT: The Court will sentence you to incarceration for 

not less than two months and not more than eight years, and the 
sentence is one year on the second count, to run concurrent with the 
sentence imposed on the first count. 

(Thereupon the Court proceeded to other business, after which 
the following occurred:) 

THE COURT: Mr. Ahern, just one moment. 

I do not recall, Mr. Ahern in the Joseph Wagstaff case at the earlier 
hearing that the Court vacated theprior sentence. The record will, of 
course, indicate that the prior sentence has been vacated, and I have 
instructed the Clerk to present an order vacating the earlier sentence. 

MR. AHERN: Yes, sir. Thank you. 


(Thereupon the Court proceeded to other business, after which 
the following occurred:) 


3 


THE COURT: Mr. Ahern, will you come to the Bench? 
(Thereupon Mr. Ahern approached the Bench and the following 


occurred:) 


THE COURT: I failed to ask about your request that J oseph Wag- 
staff receive psychiatric treatment. | 
MR, AHERN: I was going to ask you. | 
THE COURT: Do you want the Court to provide that? 
MR. AHERN: I think, Your Honor, and I feel honestly if you did 


that you could do this defendant some good. He could go somewhere. 


I don't know how you could work it. Mr. Bennett said he would do every- 
thing he could. This was long before when I talked to him to try to get 
him where they had psychiatrists, and I didn't want to bother you with 

all this. 

THE COURT: Didn't you consider it originally in discussing this 
with him after the imposition of sentence? 

MR. AHERN: No, sir. 

THE COURT: I will provide in the order that the defendant be 
confined to an institution where he can receive psychiatric study and 
treatment. 

MR. AHERN: Thank you, Your Honor. 

(Thereupon the instant hearing was concluded.) 


[ Filed December 10, 1956] 
JUDGMENT AND COMMITMENT 

On this 30th day of November, 1956 came the attorney for the gov- 
ernment and the defendant appeared in person and by counsel, Thomas J. 
Ahern, Sr. Esquire. | 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of Violation of Sec- 
tions 3202, 3204, Title 22, D.C. Code as charged and the court having 
asked the defendant whether he has anything to say why judgment should not 
be pronounced, and no sufficient cause to the contrary being shown or ap- 


pearing to the Court, | 
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IT IS ADJUDGED that the defendant is guilty as charged and convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the cus- 
tody of the Attorney General or his authorized representative for imprison- 
ment for a period of Two (2) months to Eight (8) years on count one; One (1) 
year on count two, to run concurrently with the sentence imposed on count one, 

IT IS ORDERED that the Clerk deliver a certified copy of this judg- 
ment and commitment to the United States Marshal or other qualified officer <« 
and that the copy serve as the commitment of the defendant. 


/s/ EDWARD A. TAMM 
United States District Judge. 


The Court: recommends commitment to: an institution where in the 
defendant may receive psychiatric treatment. we 


[ Filed November 4, 1959 
MOTION TO DISCHARGE PRISONER 
Comes now the Defendant, Joseph A. Wagstaff, by and through his 


attorney, Wm. Edison Owen, and moves this Court for an Order discharg- 
ing him from the custody of the Attorney General in accordance with the 
United States Code, Title 28, Section 2255, 1952 Revised Edition. As 
grounds for this request, movant says that he is presently imprisoned by 
an authorized representative of the Attorney General at the Federal Peni- 
tentiary in Alcatraz, California pursuant to a judgment and commitment of 
this Court dated 30 November, 1956. Said Judgment adjudged that the de- 
fendant was convicted of having violated offenses proscribed by Sections 
3202 and 3204 of Title 22, District of Columbia Code. One of these alleged 
crimes is the offense of carrying a concealed weapon and the other is nothing 
more than legislative authority for added punishment in cases of crimes 
committed when armed. The said crime set out in Section 3204 is not such 
acrime. Wherefore, the added punishment of Section 3202 is appropriate. 

Petitioner has presently served more than the authorized period of 
confinement for carrying a concealed weapon, under the authority of the 
above described judgment and commitment, a copy of which is attached 
hereto and prayed to be considered a part hereof. 
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WHEREFORE, the Movant respectfully prays that a hearing be 
had and that his personal presence in Court be assured and that an 
Order be entered thereupon directing his discharge from custody. 


/s/ [Stamp] Wm. E. Owen. 
215 C Street, N.W. | 
Washington, Dice | 

Attorney for Movant 


[ Certificate of Service] 


OPPOSITION TO DEFENDANT'S MOTION 
TO DISCHARGE PRISONER 


Comes now the United States by its attorney the United States 
| 
Attorney for the District of Columbia and in opposition to the! defendant's 


Motion To Discharge Prisoner Pursuant to Section 2255, filed November 
4, 1959, represents to the Court the following: | 

1. Joseph A. Wagstaff was originally convicted in the above- entitled 
case of armed robbery and of carrying a pistol without a license in viola- 
tion of Sections 2901, 3202 and 3204, District of Columbia Code (1940). 
This conviction was affirmed on appeal. Wagstaff v. United States, 91 
U.S. App. D.C. 146, 198 F.2d 955 (1952). Defendant then attacked his 
sentence as in excess of that authorized by law and on October 9, 1953, 
the Court modified the original sentence. Subsequently, Wagstaff moved 
to vacate the modified sentence on the ground that he had not been present 
in court when it was modified. On November 30, 1956, with the defendant 
present and represented by counsel, the Court vacated the modified judg- 
ment and commitment of October 9, 1953, and resentenced the defendant. 
Appeal from this judgment was affirmed by the Court of Appeals, Wag- 
staff v. United States, 100 U.S. App. D.C. 242, 243 F.2d 665 (1957). 

2. Now the defendant has filed a Motion to Discharge Prisoner 
pursuant to Section 2255. He alleges that the judgment and commitment 
of November 30, 1956, indicates that he was found guilty of violation of 
Sections 3202 and 3204, Title 22, District of Columbia Code; that Section 
3204 is not a crime of violence under Section 3202 and therefore the 
added punishment of Section 3202 is illegal. | 
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8. The defendant's motion is patently frivolous in view of the 
history in this case which plainly reveals that the modification of the 
judgment and commitment on October 9, 1953, was for the sole purpose 
of eliminating from the original sentence the 5 years additional imprison- 
ment which had been imposed pursuant to Section 3202. The resentencing 
on November 30, 1956, was to accomplish the same purpose with the 
defendant present. The defendant is not attacking the term of imprison- 
ment imposed; he seeks release merely on the grounds that the clerk 
inadvertently erred in failing to list Section 2901 and by including men- 
tion of Section 3202 on the written judgment and commitment form of 
November 30, 1956. There is no question that his is merely a clerical 
error since in the transcript of proceedings on November 30, 1956, the 
Court in resentencing referred only to "count one" and "count two" and 
made no reference whatsoever to any section of the D.C. Code. It is 
recognized that "the pronouncement of sentence constitutes the judgment 
of the court." Gilliam v. United States, U.S. App. D.C. _ (No. 14,900) 
decided June 18, 1959. The error involved here is one of form, not of 
substance and in no way could affect the term of confinement. Contrary 
to the defendant's allegation, the present sentence does not contain "the 
added punishment of Section 3202." 

5. Under the clear circumstances of this case, it is apparent that 
this is a clerical'error which may be corrected at any time by the court 
without the defendant being present. Federal Rules of Criminal Proce- 


dure 36. See also, Gilliam v. United States, supra. Certainly, the 
defendant is not entitled to be discharged. 

WHEREFORE, it is respectfully submitted that the motion and the 
files and records in the case conclusively show that the defendant is 
entitled to no relief and that the motion should be denied. 


/s/ OLIVER GASCH 
United States Attorney 


/s/ EDWARD P. TROXELL, Principal 
[ Certificate of Service] Assistant United States Attorney 


/s/ OSCAR ALTSHULER 
Assistant United States Attorney 


[ Filed November 23, 1959] 


MEMORANDUM OPINION | 

The above-named defendant has filed a “motion to discharge 
prisoner" pursuant to Title 28, United States Code, Section 2255. The 
pasis for the motion is that the judgment and commitment form of Nov- 
ember 30, 1956 refers to violations of Title 22, District of Columbia 
Code, sections 3202 and 3204. Section 3204 is entitled, "Carrying 
concealed weapons," and section 3202 is entitled, "Committing crime 
when armed--added punishment." This latter section is applicable when 
a person "shall commit a crime of violence * * * when armed. " The 
defendant correctly points out that section 3202 is not applicable toa 
crime committed in violation of section 3204, for a crime under the lat- 
ter section is not a crime of violence nor is the crime of robbery (Title 
22, District of Columbia Code, section 2901) within the list of offenses 
for which added punishment may be imposed under section 3202 " 

The reasoning of the defendant as applied to the crimes as set out 
in the judgment and commitment form of November 30, 1956 is proper. 
However, the relief he seeks cannot be granted on this ground, because 
the fact is that the judgment and commitment form of November 30, 1956 
should refer to sections 2901 and 3204 of Title 22, District of Columbia 
Code, as they are the basis of the two counts of the indictment, and it 


should contain no reference whatever to section 3202, the burden of 
punishment on the defendant under that section having been eliminated 
as of November 30, 1956. | 

This is obviously a mere clerical error which certainly cannot af- 
ford a basis for the discharge of the defendant. It does not | in any man- 
ner whatever affect the sentence or the term of confinement of the de- 
fendant. ! 

This Court also believes that this error is of sucha nature that it 
may be corrected without the presence of the defendant being required. 

Accordingly, the motion of the defendant is denied. | 


/s/ EDWARD A. TAMM 
Dated: November 23, 1959 JUDGE 


TE 


| Filed January 18, 1960] 
NOTICE OF APPEAL 


NAME AND ADDRESS Joseph A. Wagstaff 
OF APPELLANT: Box 1072, Alcatraz, Cali- 
fornia 


NAME AND ADDRESS OF 
ATTORNEY: Pro se. 


CONCISE STATEMENT OF Denial of Motion to Discharge 
JUDGMENT APPEALED FROM: Prisoner, 28 U.S.C. 2255 


DATE OF JUDGMENT: November 23, 1959 


NAME OF JUDGE: | Honorable Edward A. Tamm 


Notice is hereby given of appeal from the aforesaid order to the 
United States Court of Appeals for the District of Columbia. 


/s/ JOSEPH A. WAGSTAFF 
Appellant 


Alcatraz, California 
January , 1960. 
[Certificate of Mailing] 
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QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions are 
presented: 

1. Whether appellant is entitled to relief under 28 USC. 
§ 2255 when the record reflects appellant was given @ sentence 
on the first count of the indictment and the sentence imposed 
is less than the maximum authorized by law? 

2. Whether the District Court is required to hold a hearing 
| to correct a clerical error in the judgment and commitment 
which does not affect the term of confinement? 


(x) 


Counterstatement of the case 
Statutes and rule involved. 
Summary of argument 
Argument: 

I. The records conclusively show that sentence was imposed for 
robbery and that the judgment and commitment as corrected 
reflects the true judgment of the court 

IL The district court could correct clerical error in the judgment and 
commitment without a hearing where the error did not affect the 
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Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15593 


Josep A. WAGSTAFF, APPELLANT 
Vv. 


Unrrep Srares or AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR T. 
DISTRICT OF COLUMBIA rates 


BRIEF AND SUPPLEMENTAL APPENDIX FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Alleging that his detention was predicated on an illegal 
order of judgment and commitment, appellant filed.a “motion 
to discharge prisoner” in the District Court pursuant to 28 
U.S.C. § 2255. From the order denying the motion without a 
hearing, this appeal was taken. 

On October 17, 1951, an indictment was filed in the District 
Court charging appellant in count one with robbery and in 
count two with carrying a pistol without a license in violation 
of sections 2901, 3202, and 3204, Title 22, District of Columbia 
Code 1940 (S.A. 10)2 Appellant pleaded not guilty and was 
convicted on both counts after trial by jury. Sentences of six 
(6) to twenty (20) years on count one and one (1) year on 
count two, the sentence in count two to commence at the 


expiration of that. in count one, were imposed on January 15, 


*The symbol “S.A.” will refer to the Supplemental Appendix contained 
at the end of this brief. ae 
(1) 
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1952 (S.A. 11). The judgment of conviction was affirmed on 
appeal? 

On October 9, 1953,. following appellant’s motions to vacate 
and modify, the sertence was reduced on count one to five (5) 
to fifteen {15) years (S.A. 13, 14). In his motion to vacate, ap- 
pellant successfully contended that section 3202 of the Code, 
which provides for additional punishment of five years when 
a “crime of violence” is committed by a defendant while 
armed, was inapplicable to the crime of robbery (S.A. 12). 
Appellant subsequently moved to vacate the modified sentence 
on the ground that he was not present in court at the time of 
modification. On November 30, 1956, with appellant and 
counsel present, the Court vacated its modified judgment of 
October 9, 1953, and resentenced appellant. In these pro- 
ceedings, the sentence on count one was reduced to two (2) 
months to eight (8) years and one (1) year on count two, to 
run concurrently with the sentence imposed on count one 
(J.A. 1). On appeal this judgment was affirmed.* 

The formal order of judgment and commitment filed pur- 
suant to the proceedings of November 30, 1956, erroneously 
recorded the offenses of which appellant had been convicted as 
sections 3202 and 3204 (carrying a concealed weapon), Title 22, 
DC. Code. Reference to the robbery offense in count one was 
omitted (J.A. 3, 4). On November 4, 1959, appellant filed a 
motion to discharge under 28 US.C. § 2255. His motion al- 
feged that the judgment and commitment order of November 
30, 1956, adjudged him as having been convicted of sections 
3202 and 3204, Title 22. Appellant advanced the same argu- 
ment as he did in his 1953 motion to vacate, ie., that the added 
punishment provided in section 3202 was invalid, and further 
contended that, inasmuch as he had served the authorized 
period of confinement for violation of section 3204 (carrying 
a concealed weapon), he should be discharged (J.A. 4, 5). 

Appellant’s motion was denied without a hearing on Novem- 
ber 23, 1959 (J.A.7). In itsmemorandum denying the motion, 
the Court stated: 


"S Wapstat v. United States, 91 U.S. App. D.C. 146, 196 F. 2d 955 (1952), 
cert. denied, 944 U.S. 920 73 S. Ct. 387, 97 L. Ed. 709 (1953). 
* Wagstaff v. United States, 100 TS. App. D.C. 242, 243 F. 2d 665 (1957). 
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The reasoning of the defendant as applied to the 
crimes as set. out in the judgment and commitment 
form of November 30, 1956 is proper. However, the 
relief he seeks cannot be granted on this ground, be- 
cause the fact is that the judgment and commitment 
form of November 30, 1956 should refer to sections 2901. 

i District of Columbia Code, as 
they are the basis of the two counts of the indictment, 
snd it should contain 20 ee section 
3202, the burden of punishment on the defendant under 
that section having been eliminated as of November 
S019 CA: ee ey Sa 
wv, S990. 

The Court further held that the failure to make reference to 
the robbery offense (section 2901, Title 22) and the reference 
to 3202 in the judgment and commitment order of November 
$0, 1956 were clerical errors which the court could correct with- 
out the presence of appellant (J.A. 7). This appeal followed. 
STATUTES AND RULE INVOLVED 
Title 28 U.S.C. § 2255 provides, in pertinent part: 

Federal custody; remedies on motion attacking sen- 
tence.—A prisoner in custody under sentence of a court 
established by Act. of Congress claiming the right to be 
released upon the ground that the sentence was im- 
posed in violation of the Constitution or laws of the 
United States, or that the court was without jurisdic- 
tion to impose such sentence, or that the sentence was 
in exeess of the maximum authorized by law, or is 
otherwise subject to collateral attack, may move the 
court which imposed the sentence to vacate, set aside 
or correct the sentence. 

A motion for such relief may be made at any time. 

Unless the motion.and the files and records of the 
case conclusively show that the prisoner is entitled to 
no relief, the court shall cause notice thereof, to. be 
served upon the United States Attorney, grant'a prompt 
hearing thereon, determine the issues and make findings 
of fact aud conclusions of law with respect thereto. If 
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- the court finds that the judgment was rendered without 
jurisdiction, or that the sentence imposed was not 
‘authorized by law or otherwise open to collateral attack, 
or that there has been such a denial or infringement of 
the constitutional rights of the prisoner as to render 
the judgment vulnerable to collateral attack, the court 
shall vacate and set the judgment aside and shall dis- 
charge the prisoner or resentence him or grant a new 
trial or correct the sentence as may appear appropriate. 

A court may entertain and determine such motion 
‘without requiring the production of the prisoner at the 
hearing. 

The sentencing court shall not be required to enter- 
tain a second or successive motion for similar relief on 
behalf of the same prisoner. 

An appeal may be taken to the court of appeals from 
the order entered on the motion as from a final judg- 
ment on application for a writ of habeas corpus. 

An application for a writ of habeas corpus in behalf 
of a prisoner who is authorized to apply for relief by 
motion pursuant to this section, shall not be enter- 


tained if it appears that the applicant has failed to 
apply for relief, by motion, to the court which sentenced 
him, or that such court has denied him relief, unless it 
also appears that the remedy by motion is inadequate 
or ineffective to test the legality of his detention. 


Title 22, District of Columbia Code, § 2901, provides: 


Whoever by force or violence, whether against re- 
sistance or by sudden or stealthy seizure or snatching, 
or by putting in fear, shall take from the person or 
immediate actual possession of another anything of 

; value, is guilty of robbery, and any person convicted: 
. thereof shall suffer imprisonment for not less than six 

‘ months nor more than fifteen years. “ 

“Title 22, District of Columbia Code, § 3202, provides in 
part: 

SOreER If any person shall commit a crime of violence in 
‘+ © the District of Columbia when armed with or having 
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readily ‘available any pistol or: other firearms, he may, 
in addition to the punishment provided.for the crime, 
be punished by imprisonment for a term of not more 
than five years 


Title 22, District of Columbia Code, § 3204, provides in 


*“* 4% 


No person shall within the District of Columbia 
carry either openly or concealed on or about his person, 
except in his dwelling house or place of business or on 
other land possessed by him, a pistol, without a license 
therefor issued as hereinafter provided, or any deadly 
or dangerous weapon capable of being so concealed. * * * 


Rule 36 of the Federal Rules of Criminal Procedure 
provides: 

Clerical mistakes in judgments, orders, or other parts 
of the record and errors in the record arising from over- 
sight or omission may be corrected by the court any 
time and after such notice, if any, as the court orders. 


SUMMARY OF ARGUMENT 


The pronouncement of sentence constitutes the judgment 
of the court. e fol order of judgment and commitment 
is only evidence of the sentence. The records overwhelmingly 

‘at the judgment included the imposition of sen- 
tence for robbery. The omission of a referenas to the ofEhse 
of ro as such, in the order of judgment and commitment 
constituted clerical error. Since the error did not affect the 
term of confinement, the District Court could make the cor- 
rection without a hearing. 


ARGUMENT 


L The records conclusively show that sentence was imposed 
for robbery and that the judgment and commitment as cor- 
rected reflects the true judgment of the court 


Appellant’s contention on appeal may be summarized as 


follows: The formal order of judgment and commitment shows 
645449—60——2 
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only that sentence is being served for violations of-sections 
$202 and 3204, Title 22, D.C. Code. The maximum. period 
of confinement authorized for the offense prescribed in: section 
$204 (carrying a concealed weapon) having been served, ap- 
pellant should be discharged from custody since the added 
punishment provided in section 3202 does not apply to a vio- 
lation of section 3204. 

Appellant’s entire argument is based on the proposition 
that the validity of a sentence is governed by the formal order 
of judgment and commitment. The faw, however, is to the 
contrary. The pronouncement _of sentence constitutes the 
judgment of the court. Pollard v. United States, 352 US. 354, 
360, 77 S. Ct. 481, 1 L. Ed. 2d 393 (1957); Gilliam v. United 
States, — U.S. App. D.C. —, 269 F. 2d 770 (1959); Kennedy 
v. Reid, 101 U.S. App. D.C. 400, 249 F. 2d 492 (1957); Wat- 
kins v. Merry, 106 F. 2d 360 (10th Cir. 1939). The authority 
for the execution of the Court’s sentence is the judgment and 
the formal order of judgment and commitment is merely evi-, 
dence _of_such authority. Gilliam v. United States, supra; 
Kennedy v. Reid, supra. Accordingly, the Supreme Court has 
held that if the warrant of commitment departs in matter of 
substance from the judgment back of it, it is void. Hill v. 
United States ex rel. Wampler, 298 U.S. 460, 465, 56 S. Ct. 
760, 762, 80 L. Ed. 1283 (1936). 

It is contended that appellant is entitled to relief under his 
section 2255 motion because he is validly serving a sentence 
only for carrying a concealed weapon. The vverwhelm- 
ingly demonstrates otherwise. It establishes that the judg- 
ment of the court included the imposition of sentence on count 
gne_of the indictment. Count one charged appellant with a 
violation of section 2901, Title 22, D.C. Code (robbery). 

The record establishes the following: The origina] order of 
judgment and commitment shows that sentence was imposed 
on count one (S.A. 11). On direct appeal from the judgment 
of conviction, this Court upheld the conviction for_rabbery 
in count one. Wagstaff v. Umted States, 91 US. App. D.C. 
146, Y9SF-Zd 955 (1952). In the District Court’s modification 
of sentence on October 9, 1953, the jud: t included a sen- 
tence on count one (6.A. 13, 14). Again, when resentencing pro- 


ee 
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ceedings were conducted on Novetther Fy the court 
imposed a ific sentence on count one . On appeal, 
this Court no tt had afarmed the conviction 
of robbery and stated that the sentence itaelf was not attacked 
in the appeal then before it. Wagstaff v. United States, 100 
US. App. D.C. 242, 243 F. 2d 655 (1957). The docket entries 
by the clerk show that the court's judgment included imposi- 
tion of sentence on count one as - the entries on the court 
jacket. Throughout the entire sentencing proceedings of this 
case, the trial judge has referred only to “count one” and 
“eount two”. At no time has specific reference been made to 
the offenses by name or by Code designation. 

The omission of any reference to the offense of robbery, 28 
such, in the final formal order of judgment and commitment 
is clear] and consti ade} in substance 
from the judgment pronounced by co oreover, the refer- 
ence to section 3202 in the judgment and commitment order is 
further clerical error. Punishment under this section was 
e mm court’s modification of sentence on Novem- 
ber 30, 1956 (S.A. 7). : . . 
ts was said by thie Court, several years. ago in King: v. 
United States, 69 App. D.C. 10, 15, 98 F. 2d 291, 296 (1938) : 

Sentencing should not be a game in which @ wrong 

move by a judge means immunity for the prisoner. 
The final order of judgment and commitment sets forth specific 
sentences on counts one and two. The failure of the trial 
judge to note that the offenses were incorrectly recorded in 
the order does not warrant appellant’s discharge. In United 
States ex rel. Campbell v. Bishop, 39 F. 2d 208, 209 (8.D. Fla. 
1930), aff'd 47 F. 2d 95 (5th Cir. 1931) the court said: 

The day of meaningless technicality is gone in our 

judicial procedure, whenever the essentials appear of 

record to show plainly what the court intended to do 

and did. That is all that is necessary. * * * 


That is the ease here. The relief sought by appellant is made 
to rest on a technicality and nothing more. 
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IL. The District Court could correct clerical error in the judg- 
ment and commitment without a hearing where the error 
did not affect the term of confinement 


Rule 36 of the Federal Rules of Criminal Procedure pro- 
vides for the correction of clerical error after_such notice, 7f 
any, as the Court may order. Once the court became aware 
8Y the error in the order of judgment and commitment, it had 
a duty to make the correction. Bute v. United States, 127 F. 

7 (Sth Cir. 1942), cert. denied, 318 US. 766, 63 S. Ct. 
660, 87 L. Ed. 138 (1943). 

The Rule itself makes notice _discretio with the trial 
court™"*Ffhrere-tire correction of clerical error would affect the 
sentence, or as this Court said in Gilliam v. United States, — 
US. App. D.C. —, 269 F. 2d 770, 773, where it “wi j 
the total, term of confinement” the better practice requires the 

presence of the prisoner. See also Downey v. United States, 

67 App. D.C. 192, 91 F. 2d 223 (1937). Tf, however, the cor- 
rection involves purel a hearing and 
the prisoner’s presence is not essential. Gilliam v. United 
States, supra; Kennedy v. Reid, supra. 

In United States v. Lynch, 159 F. 2d 198 (7th Cir. 1947), 
the court held that the reduction of an excessive sentence did 
not require the presence of the prisoner when his attorney was 
present. In Coy v. United States, 156 F 2d 293 (6th Cir. 
1946), cert. denied 328 U.S. 841, 66 S. Ct. 1010, 90 L. Ed. 1615 
(1945), appellant was not present when an invalid portion of 
@ previously imposed sentence was expunged. The Court, in 
ruling that appellant’s presence was not necessary, noted that 
there was no resentencing and that appellant was not preju- 
diced in any way by the correction. 


—— was present at the resentencing proceedings on 
Nov mn the instant case (J.A.1-3). The cleri- 
cal error oocurred in the subsequent preparation of the ordes 
of judgment and commitment. e error does not affect the 
sentence orwhe term of confinement. The Sentence of two 
(2) months to eight (8) years imposed for robbery on count 
one is a valid sentence and is less than the maximum punish- 


ment authorized for this violation. (Section 2901, Title 22, 
D.C. Code.) Since the records in the case establish that 
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appellant was indicted and convicted for the violation of this 
offense, the correction involves p 


It merely makes the 
form with the records of the case. Appellant could not have 
assisted in the determination of the issue had he been present 
when the correction was made. 

similar correction without a hearing was authorized in 
Costello v. United States, 252 F. 2d 750 (5th Cir. 1958). In 
that case, appellant was convicted on counts one and three, 
count two having been withdrawn. The written judgment 
showed the conviction to be on counts one and two. Error 
in the written judgment was assigned on direct appeal. The 
Court of Appeals held that this was clerical error which the 


District Court could correct at ay time. The Judgment was 
affirmed without prejudice to the District Court to correct the 
mistake. 

CONCLUSION 


Wherefore, it is respectfully submitted that the District 
Court’s denial without a hearing of appellant’s motion to dis- 


charge prisoner pursuant to 28 U.S.C. § 2255 be affirmed. 


Outver GascxH, 

United States Attorney. 

Cari W. BeLcuer, 

Arnotp T. AIKENs, 
Assistant United States Attorneys. 


United States District Court for the District of Columbia 
wpa a0 aeons 
Grand Jury Impanelled Sept. 4, 1951 and Sworn in 
* Sept. 5; 1951 
~ - *Criminat No. =" 
Grand Jury.No. 1479-51 
Robbery (22-D:C.C. 2902) Vio. 22 DCC. 3202—Vio. 22. 
- DCL. 3204 ‘ 
Tue Unrrep States oF AMERICA 
Josern A. Wacsrarr—Ricusnp H. Osporns 

The Grand Jury charges: 

On or about September 25, 1951, ‘within the District of 
Columbia, Joseph A. Wagstaff and Richard H. Osborne, by 
foree and: violence.and against: resistance and by putting in 
fear, stole and took from the person and from the immediate 
actual possession of George R. ‘Murray; property of George R. 
Murray, of the value of about, $10.60, consisting of the follow- 
ing: ten dollars and sixty cents in money; they the said 
Joseph A. Wagstaff and Richard H: Osborne being then and 
there armed with a pistol. 

_ Second Count: Shes es wee 

On or about September 25, 1951, within the District of 
Columbia, Joseph A. Wagstaff and Richard H. Osborne car- 
ried a pistol on,or about their person, without a license having 
been issued as provided by law. 

: “"""" (8) Gxorce Monars Fay, 

Attorney of the United States in 
and for the District of Columbia. 


(S) Gerorce M. THomPson, 
Foreman. 
(11) 


12 


United States District Court for the District of Columbia 
Criminal No. 1449-51 


Unrrep Srares or AMERICA 
v. 
JosupH A. WacsTaFF 


On this 15th day of January, 1952 came the attorney for the 
government and the defendant appeared in person and by 
counsel, Thomas J. Ahern, Esquire. 

It is adjudged, That the defendant has been convicted upon 
his plea of not guilty and a verdict of guilty of the offenses of 


Violation Sections 2901, 3202, 3204 D.C. Code as charged 


and the court having asked the defendant whether he has any- 
thing to say why judgment should not be pronounced, and no 
sufficient cause to the contrary being shown or appearing to the 
Court, 

It is adjudged, That the defendant is guilty as charged and 
convicted. 

It is adjudged, That the defendant is hereby committed to 
the custody of the Attorney General or his authorized repre- 
sentative for imprisonment for a period of 


Six (6) Years to Twenty (20) Years on Count One; 
One (1) Year on Count Two; to begin at the expiration: 
of the sentence imposed on Count One. 

It is ordered, That the Clerk deliver a certified copy of this: 
judgment and commitment to the United States Marshal or 
other qualified officer and that the copy serve as the commit— 
ment of the defendant. 

(S) Enwarp A. Tamm, 
United States District Judge. 
Filed Jan. 16, 1952. 
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- United States District Court for the District of Columbia 
Criminal No. 1449-51 


Unrrep Statzs or AMERICA 
Vv. 


Josep A. WAGSTAFF . 


MOTION TO VACATE SENTENCE 


Comes now Joseph A. Wagstaff, a defendant in the above- 
styled criminal cause and moves this Court for an order setting 
aside and vacating the sentence therein imposed and releas- 
ing him forthwith from further or continued. custody there- 
under all in accordance with Section 2255 of the United States 
Code, Titte 28. 

As grounds for this move, the said Joseph A. Wagstaff in- 
forms the Court that he is a prisoner in custody under sentence 
of this Court, presently. confined at the. U.S. Penitentiary in 
Atlanta, Georgia. Movant also claims that said sentence was 
imposed in violation of the Constitution or laws of the United 
States. 

The prisoner explains that the Judgment and Sentence are 
illegal in that there’ is no such crime as “armed robbery” of 
which he now stands convicted. Section 2901 of Title 22, D.C. 
Code, 1951, Ed..simply sets forth the definition of the crime of 
“robbery”. Section 3202 of the same Code explains that in 
“crimes of violence” an additional term of five years may be 
added to the penalty for the crime of which a defendant is 
convicted, provided said “crime of violence” was committed 
while armed. The said crime of “robbery” is not a crime of 
violence within the meaning of said provision. See Section 
3201 of the same Title and Chapter. 

The erronious [sic] instruction of the Court made vitiate 
the ensuing verdict of the jury and thus the Court was without 
jurisdiction.to. pronounce judgment, and Sentence. 

Furthermore, the interdiction by the Court to the jury, prior 
to the poll of the jury, of his opinion that:the defendant-was 
guilty, had the effect of evicerating the requested poll and 
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rendering it meaningless. Without'an effective: requested poll 
a verdict may not be seeorded.: See. Rule31(d), Federal Rules 
of Criminal Procedure. Without such recorded jury verdict, a 
judgment may not be entered by the Court. 
The prisoner and movant further prays that his appearance 
at the hearing of this Motion be not disallowed by the Court. 
Wherefore, movant requests that his sentence be vacated 
and held for naught and that he be discharged or that a new 
trial be awarded. 
{S) Wiliam E. Owen, 
Wrizam EB. Owen, 
Attorney for Movant. 
(Piled Sept. 29, 1953) 


CERTIFICATE OF SERVICE 


I vertify that I have this day-served the Office of the US. 
‘Attorney by leaving copy of attached Motion to Vacate Sen- 
tence in the office of the U.S. Attorney m the Courthouse, 
Washington, D.C. 

Dated this 28th day of September 1953. 

(S) William E. Owen, 
_ Wim E. OWEN. 


Criminal No. 1449-51 
indicted For: Vio. T. 22, DC.C., 3262, 3204 
Unitep Srates 
v. 
JosepH A. Wacsrarr 


ORDER MODIFYING JUDGMENT ANB COMMITMENT 


Upon consideration of the defendant's motion to vacate 
sentence, it is this 9th day of October, 1953, 

Ordered, That the judgment and commitment entered in 
the above-entitled case on the 15th day of January, 1952, be 
and the same is hereby corrected by striking that portion of 
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the said judgment and commitment which appears in the 
third line of the fourth paragraph reading as follows: 

“Six (6) years to Twenty (20) years on Count One;” and. 
in its place and stead the following is hereby substituted: 

“Rive (5) years to fifteen (15) years on Count One;” 

By the Court: 


(S) Evwagp A. Tamm, 
Judge. 


US VVERNMENT PRINTING OFFICE: 1960 


